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The adoption of Electric Vehicles (EVs) is rapidly increasing in the Global North, serving as a promi-
nent indicator of a consumer-led transition from fossil fuels to renewable energy sources. This transi-
tion toward EVs hinges on the expansion of global supply chains, which begins with the extraction of
critical battery minerals such as lithium, which may have environmental and social impacts in the ter-
ritories where it is extracted, leading to social claims from local communities and indigenous peoples
who live in the area. In order to address such tensions, the corporate supply chain of battery minerals
has driven an expanding landscape of transnational ESG regulations and accountability standards
over the last decade to provide environmental and social protections across the world.

The proliferation of industry-driven standards alongside the process of creating new environmental
and social standards by lithium producing States raises the question of how these public regulations
and private standards interact in the effective regulation of mining activity in producing countries.
The extent to which private transnational standards converge or diverge from public regulation is still
unknown. Both the number and the type of requirements vary allowing an analysis of their relationship
in terms of complementarity or competition.

This report contributes to close that knowledge gap on the emergent ecosystem of ESG standards
and regulations on mining by addressing the following question: How are private transnational stand-
ards and public regulations converging or diverging on sources, targets and substance of accounta-
bility regarding Environmental Impact Assessment, public participation and Free, Prior and Informed
Consultation in lithium mining (FPIC)? We try to answer this question by comparing Catamarca's pub-
lic regulations (a lithium-producing province of Argentina) and the Initiative for Responsible Mining
Assurance Standard (IRMA), one of the most comprehensive standards across the world.

The comparative analysis between the IRMA Standard and Catamarca's public regulations shows
mixed results: both rules tend to converge regarding substantive requirements on Environmental
Impact Assessment procedures, while there are some divergences on public participation. The big-
gest gap is on Free, Prior and Informed Consultation. The private standard seems to be more com-
prehensive than the public regulations regarding public participation and -especially- FPIC. However,
it does not count with enforcement mechanisms other than denying certification or qualifying com-
panies at lower levels of compliance to actually get compliance. The comprehensiveness is coun-
terbalanced by the lack of strong enforcement mechanisms. On the other hand, the State counts
with powerful enforcement mechanisms but has not adopted a comprehensive regulation for FPIC.
Rather than relying on a potential substitution of public regulations by private standards, our policy
recommendation is to broaden public regulations where regulatory gaps remain and to enhance legal
enforcement where comprehensive regulations already exist.
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Introduction

The adoption of Electric Vehicles (EVs) is rapidly increasing in the Global North, serving as a promi-
nent indicator of a consumer-led transition from fossil fuels to renewable energy sources. This transi-
tion toward EVs hinges on the expansion of global supply chains, which begins with the extraction of
critical battery minerals such as lithium. According to the World Bank, the production of lithium must
surge by 500 percent by 2050 to meet projected battery storage demands. The pursuit of critical
battery minerals presents both a solution to and a significant challenge for an equitable energy tran-
sition (Kingsbury, 2022; Kramarz et al., 2021). Given their abundant natural resources, Latin American
nations play a pivotal role in this transition. The bulk of the world's lithium reserves are concentrated
primarily in two locations: Australia and the Andean salt flats of the countries comprising the “lithium
triangle” - Argentina, Bolivia, and Chile. These salt flats host the largest lithium brine reserves globally,
with approximately 58% of the world's resources located there (USGS, 2022).

In this scenario, Argentina’s role is key: it is the world's second largest producer of lithium from brine
(and the fourth largest in the world from any type of extraction). Its reserves are located in the salt
flats of the Puna region, in the northwestern Andes, at more than 3,500 m above sea level, distributed
across the provinces of Jujuy, Salta and Catamarca (L6pez, Obaya & Pascuini, 2019; MINEM, 2021).
However, civil society groups, indigenous peoples, and other pastoralist communities (hereafter
‘affected communities’) have raised concerns about the environmental and social impacts of mining.
In Argentina, attention has predominantly focused on issues related to water consumption in arid
regions and the adverse impacts of mining on human well-being and biodiversity (Obaya et al., 2023).
Communities affected by these issues have raised concerns about the insufficient involvement of
locals in decision-making processes and the inadequate access to current environmental information
by national and provincial governments, which are actively promoting the growth of the lithium indus-
try (Dorn & Gundermann, 2022; Escosteguy et al., 2022; Murguia & Bastida, 2023).

In order to address such tensions, the corporate supply chain of battery minerals has driven an
expanding landscape of transnational ESG regulations and accountability standards over the last
decade to provide environmental and social protections across the world. The aim of these initiatives
is to produce and foster accountability, understood as situations where “some actors have the right to
hold other actors to a set of standards, to judge whether they have filled their responsibilities in light
of those standards, and to impose sanctions if they determine that those responsibilities have not
been met” (Grant & Kohane, 2005:29). For example, the Initiative for Responsible Mining Assurance
(IRMA) defines good practices and provides a benchmark for responsible standards that are veri-
fied by auditors to mitigate human rights violations and environmental degradation. The Extractive
Industries Transparency Initiative (EITI), a multi-stakeholder organization that promotes financial dis-
closures across the value chain, seeks to mitigate corruption. The International Finance Corporation
(IFC) Performance Standards on Environmental and Social Sustainability; the International Council
on Mining and Metals (ICMM) Mining Principles; the Organization for Economic Co-operation and
Development (OECD) Due Diligence Guidance for Responsible Minerals Supply Chains in Conflict-
Affected or High-Risk Areas; the Global Reporting Initiative Standards (GRI) and the Mining Association
of Canada's Towards Sustainable Mining (TSM) Initiative are other transnational standards that have
emerged in recent times. However, with few exceptions, this ecosystem of transnational standards
has its own limitations: it has been pointed out that it is not only fragmented but also largely based
on voluntary adherence by corporate actors (Kramarz and Park, 2016). Since requirements overlap,
creating a patchwork of basic components of integrated supply value chain management, there is risk
of sowing confusion among participating companies and regulators (Heller et al., 2020).

On the other hand, international accountability mechanisms, like Environmental Impact Assessments
and the principle of Free, Prior, and Informed Consent, have been legally established in Argentina
to ensure civil society and affected communities’ participation. This has been done by adopting
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international treaties, such as the Escazu Agreement and ILO Convention 169, and incorporating
them into domestic legislation, often in response to processes of social mobilization from below to
address the social and environmental impacts of expanded mining activities, and with the goal of cap-
turing a greater share of the economic benefits associated with this expanding industry. Often, these
institution-building processes have failed to fully meet their intended objectives.

In the case of Argentina, Arias Mahiques et al. (2022) pointed out that there are gaps in the regulation
of public participation at the national and provincial levels. The lack of express provision for early
public participation mechanisms is a source of concern due to the fact that early contact with stake-
holders is an important input to adjust the design of participatory mechanisms to the local context, in
the face of significant asymmetries between the relevant actors. The lack of clear guidelines for FPIC
implementation also leads to a high degree of uncertainty regarding the initiation of the FPIC process,
its extent and what the expected outcomes are. According to the authors, this led public agencies to
develop participatory mechanisms in a discretionary manner, which in many cases affects the credi-
bility of the process. Escosteguy et al. (2022) have analyzed a consultation process on lithium mining
in the Argentine province of Catamarca. They concluded that there were several barriers to local par-
ticipation, and that the consultation did not comply with national laws and international treaties.

In addition to generating mistrust among communities and civil society, weak institutional capacity
to uphold international principles become a risk for large investors, which is the underlying reason
why transnational standards are incorporating ways to obtain the FPIC and foster public participation
in a more effective way. For example, the OECD Due Diligence Guidance for Meaningful Stakeholder
Engagement in the Extractive Sector establishes a series of steps to engage with indigenous peoples
when implementing FPIC, while the International Council on Mining and Metals (ICMM) Mining Principles
/ Performance Expectations has developed a Position Statement that delineates ICMM members’
approach to engage with Indigenous Peoples when pursuing Free, Prior and Informed Consent.

A recent survey of experts explored the challenges and barriers to developing a sustainable and just
lithium supply chain (Obaya et al.,, 2023). The results show that about 25% of respondents (out of a
total of 141) believe that regulatory changes in mining countries and lithium consuming countries are
key to addressing sustainability challenges, and that regulations should be changed requiring compli-
ance with rigorous environmental standards, external audits and certifications. In addition, more than
50% of respondents said that lithium consuming countries should promote compliance with social
and environmental transnational standards to achieve a just supply chain. These results show that for
the surveyed experts, transnational standards are a key tool to achieve public participation in deci-
sion-making and a sustainable and just lithium supply chain in contexts in which public regulation is
perceived as insufficient. However, not all concerns were focused on regulatory changes. In fact, the
responses seemed to prioritize policy enforcement rather than policy adoption issues.

The proliferation of industry-driven standards alongside the process of creating new environmen-
tal and social standards by lithium producing countries raises the question of how these public
standards® (understood as public regulations) and private standards interact in the effective
regulation of mining activity in producing countries. A growing literature on the interactions between
transnational standards and public policies argues that these interactions can be understood in terms
of complementarity or competition (Andonova et al., 2017; Eberlein et al., 2014; Hiete et al., 2019;
Marques & Eberlein, 2021). However, the extent to which private transnational standards converge or
diverge from public legislation is still unknown, not only in terms of the number but also the nature of
requirements.

This report contributes to closing that knowledge gap. It examines the emergent ecosystem of ESG
standards and regulations governing mining by addressing the following question: How are private

1 Both terms will be used as synonyms for the purposes of this paper.
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transnational standards and public regulations converging or diverging on sources, targets and sub-
stance of accountability regarding Environmental Impact Assessment, public participation and Free,
Prior and Informed Consultation in lithium mining? We apply Grant and Kohane's conceptualization of
accountability - which defines it as situations where “"some actors have the right to hold other actors
to a set of standards, to judge whether they have filled their responsibilities in light of those standards,
and to impose sanctions if they determine that those responsibilities have not been met” (2005:29).
The target of accountability refers to who must respond (who is being held into account). The source
of accountability refers to to whom it must respond (to whom it is being held into account). The sub-
stance of accountability refers to what it must respond to (what it is accountable for) (Kramarz and
Park, 2016). We also look at the sanctions imposed by both types of rules, that we understand for the
purposes of this analysis to the consequences of non complying with the established requirements.

This report focuses on convergences and divergences based on the texts of the standard and the
legislation (de iure analysis). Future studies will focus on what happens at the enforcement level of the
existing legal texts (de facto analysis). Since we are interested in which norms and standards take hold
on the ground, we tackle these questions by taking as a comparative reference the legal framework
of the province of Catamarca. The first project that is going through the IRMA certification process
in Argentina, the Fenix lithium project, is located in this province. Therefore, we focus on the IRMA
Standard to make the comparative analysis against public regulations.

Our initial point of inquiry was whether public regulations and transnational standards diverge on all
the accountability aspects mentioned above, considering that they are driven by different actors
(the State in the case of public regulations, the industry and other non-governmental stakeholders
in the case of private standards) with different interests and resources. Based on this first approach,
the second point of inquiry was whether transnational standards create more comprehensive social
and environmental governance requirements. To assess convergence and divergence on the issues
described in our conceptual framework we first made a document review of IRMA's rules and public
regulations in order to answer those questions and codify the information into inductive and deduc-
tive categories. Then, we looked at whether there were qualitative differences between both sets of
rules by coding the texts (both the private standard and the public regulations) into many categories
that had been constructed from our conceptual framework (such as source and target of accounta-
bility) and also from reading those legal texts (such as the substantive requirements to comply with).

Regarding the substance of accountability, the comparative analysis between the IRMA Standard
and Catamarca's public regulations shows mixed results: both sets of rules tend to converge on
Environmental Impact Assessment procedures, while there are some divergences on public par-
ticipation and the biggest gap is on Free, Prior and Informed Consultation. When comparing the
targets of accountability, we see that public regulations and transnational standards tend to (partially)
converge: both sets of rules regulations require mining companies to account for similar themes in
order to operate. As it was expected due to the nature of both types of rules, sources of accounta-
bility diverge: when mining companies follow IRMA's rules, they are subject to independent auditors'
control, whereas when they follow public rules, they are subject to State's control. Besides, according
to the public regulations, some actions must not be done by the company but by public officers,
who are accountable to the Judicial Power at the request of citizens empowered with legal rights to
claim. These convergences and divergences on targets and sources hold for the three topics under
analysis. Finally, and as it was expected due to the voluntary nature of the private standard, there are
significant differences regarding sanctions. In the case of IRMA, non complying with EIA and public
participation procedures might have a negative impact on scoring, while the consequence imposed
ultimately by public rules is the denial of an operating permit.

The main difference on Free, Prior and Informed Consultation is that while IRMA explicitly refers to
obtaining indigenous peoples consent, domestic legislation refers to carrying out the consultation.
Also, IRMA explicitly states that the mining company will not get the certification if it does not obtain
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consent, while in the case of the domestic legislation, the consequences for not obtaining a positive
pronunciation are not clear. Therefore, the private standar seems to be more comprehensive than
the public regulations. However, it does not count with enforcement mechanisms other than denying
certification or qualifying companies at lower levels of compliance to actually get compliance. The
comprehensiveness is counterbalanced by the lack of strong enforcement mechanisms. On the
other hand, the State counts with powerful enforcement mechanisms but has not adopted a com-
prehensive regulation for Free, Prior and Informed Consent. Our policy recommendation is that the
Argentine State should cover this regulatory gap, which implies establishing national processes
that define the specific procedures to be followed in order to make an appropriate consultation, as
well as the consequences for non fulfilling those procedural conditions and for fulfilling those condi-
tions but not obtaining the indigenous peoples’ consent.

Finally, the private standard and the public regulations seem to share similar concerns regarding
Environmental Impact Assessment and public participation and have developed similar requirements
to address them. If that is so, the main problem with lithium mining governance could come not mainly
from regulatory gaps but from enforcement gaps. Future research may focus on the enforcement
aspects of the existing regulations, diving into their actual implementation on the ground.

Methods

Conceptual Framework

In order to better understand the convergences and divergences between private standards and
public regulations we collected IRMA guidelines, as well as thirty national and provincial regulations
relevant to the lithium sector in Argentina, although we finally focused on a couple of regulations that
were the most relevant for the purpose of our analysis. We use the term “public regulations” to refer
to the set of rules that regulates lithium mining in Argentina (including not only the National Mining
Code but also the provincial mining regulations and the environmental regulatory frame). We refer to
“standard"? to include international organization based initiatives with or without certifications and
with or without third party audits, that can be voluntarily followed, although for the purpose of this
work we focused on a single standard (the IRMA Standard).

We compared how standards and regulations applied three international accountability mechanisms
designed to mitigate the social and environmental harms that were identified as priorities in a recent
survey of stakeholders across industry, government, and civil society (Obaya et al., 2023); Environmental
Impact Assessment (EIA), public participation, and Free, Prior and Informed Consent (FPIC).

EIA refers to the process of identifying, predicting, evaluating, and mitigating the biophysical, social,
and other relevant effects of development proposals prior to major decisions and commitments (IAIA,
2009). Being aware that the term has a dual nature (as a technical tool for analysis but also as a legal
and institutional procedure linked to the decision-making process of a planned intervention), this
paper focuses on both dimensions. In that sense, we assess the technical aspects required by the
Environmental Impact Report - the core technical document of the procedure - and then the institu-
tional dimension of the concept, analyzing the different stages of the EIA procedure that enable the
public to participate in the decision making process.

Following the Rio Declaration of 1992, public participation is an international principle in natural

2 See Annex|.



10

Methods

Literature
review

|

Fundar

resource governance that states environmental issues are best handled with participation of all con-
cerned citizens, at the relevant level, with appropriate access to information, and the opportunity to
participate in decision-making processes. As outlined by the International Labour (ILO) Organization
Convention 169 and the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP),
FPIC refers to the collective right of indigenous peoples to be consulted substantively and in good
faith when measures are expected to affect them.

Our comparative reference is Catamarca, where the Fénix mine is located. This is the country’s oldest
operating lithium project, situated in the high altitude salt flats of the arid Puna ecoregion. This mine
provides lithium to major automotive customers including Tesla, BMW, and General Motors and is the
first project to initiate an IRMA certification process in the country. Taking this project as a reference
allows us to identify the specific public regulations that already apply and make a comparative analysis
with the private standard to be certified.

The project is located in the Salar del Hombre Muerto in the northern province of Catamarca. It is
owned by the American Livent Corp., and operated through “Minera del Altiplano”, the Argentine sub-
sidiary. The project produces lithium carbonate and lithium chloride that is exported to the United
States and China (Livent, 2021). In the Salar del Hombre Muerto, lithium is extracted from brines, i.e.
from saltwater aquifers, through evaporitic techniques. The area is home to indigenous and pastoralist
communities (affected communities hereafter) who have significant concerns about lithium mining and
its potential impacts.

Currently, the Fenix project is going through the process of production and expansion, with the devel-
opment of hydraulic and logistical works®. In 2021 IRMA announced the start of the evaluation process
of the Fénix project*. According to its sustainability report, with the initiation of the IRMA assessment,
Livent became the first company with mining operations in Argentina to become a full member of
IRMA. Its self-assessment process started in February 2021, and was followed by an external verifi-
cation which began in February 2022. The site audit was conducted in December 2022, it included a
visit to the project's operations and facilities, and key stakeholders were invited to submit comments.

The company reports that the third party assessment included visits to local communities around
Fénix and interviews with more than 80 employees, 40 local community members and 10 contractors,
as well as several government representatives®. However, two affected communities living near the
Salar del Hombre Muerto, "Atacamenos del Altiplano” and "Antiofaco” communities, opposed IRMA's
certification process for the Fenix Project through a press statement in which they expressed their
rejection to the process that had been recently started. They argued that the mining company is far
from being responsible and sustainable, and reported environmental damage and the violation of
indigenous and human rights in their territories®.

Data gathering and analysis

Different methodological strategies were followed for the preparation of this report. First, the authors
made available to the project team a series of scientific articles that they considered relevant accord-
ing to their previous experience on the subject. Among these articles, those dealing with the relation-
ship between mining, private standards and public regulation were selected for further analysis.

3 In 2022, the activities corresponding to the consultation process and public hearing of the phase 2 stage of the exploitation stage
were carried out)

4 Albemarle's Salar de Atacama became the first lithium mine in the world to complete an independent audit of their performance
against the IRMA Standard for Responsible Mining.

5

6 and


https://livent.com/wp-content/uploads/2023/07/Livent_2022_SustainabilityReport_English.pdf
https://www.resumenlatinoamericano.org/2022/12/05/argentina-irma-certificando-internacionalmente-la-destruccion-y-el-saqueo
https://lapoliticambiental.com.ar/contenido/2517/catamarca-comunicado-indigena-atacamenos-del-altiplano-rechazo-al-proceso-de-cer

https://lapoliticambiental.com.ar/contenido/2517/catamarca-comunicado-indigena-atacamenos-del-altiplano-rechazo-al-proceso-de-cer
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Second, having selected the three accountability mechanisms as the focus of this report, we con-
ducted a literature review to investigate what previous studies have found about the application
of EIA, public participation and FPIC in the mining sector. The literature review allowed us to iden-
tify some shortcomings of public regulations and private standards in addressing the concerns of
affected communities.

Third, we conducted desk research in order to collect public regulations and standards reported
by the project selected as the case study. Given the federal character of the country, we collected
national and provincial regulations from government official websites. Regarding private standards,
we focused on the Initiative for Responsible Mining Assurance (IRMA) due to the ongoing certification
process, although we make a brief reference to Towards Sustainable Mining (TSM), a program that is
widely promoted by the Argentine Chamber of Mining Companies.

To disaggregate the comparison of the substantive requirements, we constructed many catego-
ries in a two-way inductive-deductive process following both sets of rules. First, we analyzed public
regulations to see which substantive provisions were requested regarding Environmental Impact
Assessment, public participation and Free, Prior and Informed Consultation. As a second step, we
analyzed the private standard to see whether there were equivalent requirements and to identify addi-
tional ones, which were not covered by public regulation. Then, to avoid potential biases, we came
back to public regulation to verify whether those additional requirements identified when analyzing
private standards had an equivalency in public regulations and to identify new -additional- require-
ments that had not been identified in the first round. Finally, we came back to private standards to
verify if those "new" requirements identified at analyzing public regulations for the second time had
their equivalents. The whole coding process allowed us to identify patterns and duplication, but also
gaps, fragmentation and even nuanced differences between public regulations and the selected pri-
vate standard in Argentina.

Literature review

EIA, FPIC and public participation

As mentioned above, EIAs contain two dimensions that must be taken into account. The first one
is connected to the elaboration of a report in which the impacts of development proposals (mining
projects in this case) should be described together with the plans to mitigate these impacts. This
dimension implies that environmental data should be collected, analyzed and shared in a document
thatin Argentina is considered public information. This means that civil society and affected commu-
nities are supposed to have access to all this information prior to consultation and issuing permit. The
second dimension of the ElAs involves public participation before a mining project starts, during the
project operation, and in the closure stage. In the mining sector in Argentina, affected communities
participate and are consulted under the EIA procedures (Murguia & Bastida, 2023). Participation in the
context of the EIA process can range from information exchanges and informative talks to veto power
by affected communities and groups (Aspinwall, 2021).

The literature on EIA in the mining sector suggests that involving affected communities in the EIA
process has some benefits: ensuring the legitimacy of the project, achieving “social license to oper-
ate”, and improving the effectiveness of environmental control and of impact management meas-
ures (Hyman et al,, 2022; Noble & Birk, 2011). On the contrary, poor participation is considered the
main factor limiting the effectiveness of the EIA process and creating local opposition to the project
(Almeida & Montafio, 2017; Kilajian & Chareonsudjai, 2021).

Several scholars have argued about the importance of public participation at all relevant project
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stages —and not only before the project is approved (Kilajian & Chareonsudjai, 2021)—. In that sense,
follow-up activities that usually involve the inclusion of affected populations in monitoring programs
contribute to the effectiveness of public participation in the EIA. In Argentina, different monitoring
programs have been developed in the lithium mining sector, particularly in the provinces of Jujuy
and Catamarca. However, in some cases, affected communities have reported a lack of technical
knowledge to understand the basis of the studies conducted during the monitoring, and are often
suspicious of monitoring results (Marchegiani et al., 2019; Pareja et al., 2019).

This kind of mistrust on the part of some of the affected peoples could be explained by the power
differentials reproduced by the EIA and public participation processes, which create encounters
between government authorities, mining companies and affected communities. Participation in EIA
often requires a certain level of technical knowledge to understand the information provided by the
project developer, economic resources to travel to the places where the meetings take place, and
time to both read the reports and attend the meetings, making it difficult for some affected communi-
ties to participate in these processes. Affected communities - often marginalized groups - find partic-
ipatory processes overly legalized, complex, and intimidating (Aspinwall, 2021). In this sense, Bigolin
Neto & Mallet (2022) pointed out that in many cases for affected communities the EIAs seem to be
a formality to obtain the license to operate. The technical language used in the reports and power
imbalances among the actors that participate in these instances limit participation in decision-mak-
ing. In a more critical tone, Peterson St-Laurent and Le Billion (2015) suggest that the EIAs frequently
fail to provide a truly deliberative outcome. They define EIAs as a technology of government designed
to facilitate the development of a mining project.

In some cases, affected communities have mobilized strategies to oppose mining or the develop-
ment of a particular mining project. Among these strategies, some affected communities have sub-
mitted formal allegations to EIAs and denounced abuses by companies or the State in provincial or
national courts (Walter & Wagner, 2021). In relation to mining conflicts in Argentina, environmental
justice actors and groups have demanded access to EIAs, conducted the review of these technical
documents, and filed lawsuits and EIA appeals as part of a non-violent strategy.

Often, the environmental information contained in the EIA serves as a starting point for FPIC pro-
cesses. Access to and understanding of this information is relevant for affected communities to be
aware of all aspects of the project that may affect their livelihoods and territories, and therefore to
be consulted and provide (or not) their consent (Marchegiani et al., 2019). In recent years, FPIC has
become central to the debates around indigenous rights and sustainable development.

The mining industry has embraced FPIC as a way to simultaneously contain business risks and ini-
tiate dialogue with indigenous peoples living near extraction sites (Kemp & Owen, 2016; Owen et al,,
2022). Initiatives such as IRMA appeared as a way to respond to the growing demand of stakehold-
ers and investors to assure the protection of indigenous rights along the whole mining supply chain
(Maclnnes et al. 2017; Owen et al., 2022). While the interests of indigenous peoples are increasingly
being incorporated into sustainability standards, some communities’ concerns remain (Bose, 2023).
According to Meadows (2019), this is because indigenous communities do not participate as equal
partners in the design and assessment of sustainability standards, and because FPIC mechanisms
are not locally adapted, preventing transparency.

In line with this lack of transparency, the literature review suggests that, when applied, FPIC tends to
be defined in terms of a consultation process or to be replaced by mechanisms in which indigenous
communities are invited to negotiate with mining companies (Curran 2019; Mahanty & McDermott,
2013; Nagar, 2021). In most cases, FPIC does not function as a means of truly obtaining Free, Prior
and Informed Consent, violating the spirit of international law, which is to provide indigenous commu-
nities with veto power or "the right to say no" (Etchart, 2022; Lawrence & Moritz 2019). From a critical
perspective, Perreault (2015: 16-17) defined consultations carried out in Bolivia as "performances of
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state power”, in which a performance of participation is conducted to reproduce a certain social order,
and to obscure uneven relations inherent in resource extraction. Moreover, Owen et al. (2022) argue
that FPIC is considered by states and mining companies as a necessary step to provide approval for
mining projects, and that little consideration is given to consent in post-approval matters. This cre-
ates problematic scenarios since the footprint of mining projects are dynamic and effects (direct and
indirect) of extractive activities change over time.

In this context, Indigenous peoples have used FPIC as a way to demand their right to say no and to
fight for customary governance systems to be respected (Owen & Kemp, 2014; Papillon & Rodon,
2019). Frequently, indigenous communities have started legal actions against the lack of FPIC pro-
cedures in international courts which have succeeded in halting mining projects, and this is the case
in the Global North as much as in the Global South. While many communities remain skeptical that
transnational standards will advance the protection of their rights, the role of international courts has
been relevant for granting indigenous rights (Etchart, 2022; Huizenga, 2019).

The Argentine legal framework

In order to compare and identify convergences and divergences between public regulations and pri-
vate standards, in this section we describe the national and provincial regulations relevant to the lith-
ium sector in Argentina.

Argentina is a federal State, composed of 24 subnational jurisdictions. In this political configuration,
some powers belong exclusively to the provinces, others to the federal government and others are
exercised jointly or in a complementary manner. First, setting the mining policy is a power of the
national State, since it is the National Congress which has the power to dictate the Mining Code.
The general mining regime provided by the national Code is applied and, in turn, it is also regulated
by the provinces. They are empowered to grant the exploration permits, collect the royalties and the
tenement fees and allocate exploitation concessions. Besides, they are also empowered to regulate
the specific procedures to be followed in order to apply the previous aspects. They set the rules that
define how the exploration and exploitation concessions are allocated and how the mining royalties
and the tenement fees are collected. Lithium falls within this double framework: in the absence of a
national regulation that deals specifically with it, the general mining regime provided by the national
Mining Code is applied and, at the same time, it is also regulated by the provinces.

On the other hand, according to the National Constitution, the original domain of natural resources
belongs to provinces. This implies that most of lithium mining socio-environmental governance cor-
responds to the subnational governments. However, the national State establishes minimum require-
ments regarding environmental protection. These requirements must be respected by subnational
regulations. Every subnational legal act must at least equal or be above that national threshold. The
result is a complex legal framework that integrates both national and subnational regulations. In addi-
tion, Argentina has signed international treaties that comprises legal commitments regarding envi-
ronmental assessment, public participation and Free, Prior and Informed Consent, such the Escazu
Agreement and ILO Convention 169. These treaties have been incorporated to the domestic legal
framework through approval laws, such as (1992) and (2020).

For these reasons, the description of EIA, FPIC and public participation procedures considers the
legal framework as a whole, integrating both national and Catamarca regulations requirements, while


https://www.argentina.gob.ar/normativa/nacional/ley-24071-470/texto
https://www.argentina.gob.ar/normativa/nacional/ley-27566-343259
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the authorities we mention correspond to the provinces.

Catamarca’s lithium mining regulatory framework. Hierarchical scale

National Constitution
and International
Treaties empowered
with constitutional
hierarchy

International Treaties not empowered
with constitutional hierarchy
(e.g. Escazu Agreement and ILO
Convention 169)

National legislation
(e.g. the Mining Code and General
Environmental Law)

Provincial legislation
(e.g. Mining Procedures Code)

Provincial executive regulations
(e.g. Resolution N° 74/2010 about environmen-
tal impact assessment and Regulatory Provision
N° 3/2021 about public participation)

The Environmental Impact Assessment

The legal framework of Environmental Impact Assessment of a mining project is the result of a set of laws
from different levels of government. Some of the environmental requirements imposed at the national
level come from the ., which mandates that every person or
organization who carries out a work or an activity likely to significantly degrade the environment must
subject that work or activity to an impact assessment procedure’. This duty is reinforced for mining com-
panies by the national . which states that
every company that carries out mining activities must subject its project to an impact assessment pro-
cedure in order to obtain legal permission to start mining exploration and/or exploitation®. Additionally,
the provincial Undersecretariat of Environment has specifically regulated the Environmental Impact
Assessment procedure by

This procedure is carried out by provincial public agencies and consists of a series of steps,

7 Art. 11 of national Law N°25.675.
8 Art. 6 of national Law N° 24.585.


https://www.argentina.gob.ar/normativa/nacional/ley-25675-79980/texto
https://www.argentina.gob.ar/normativa/nacional/ley-24585-30096
https://www.argentina.gob.ar/normativa/nacional/resoluci%C3%B3n-74-2010-176274
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beginning with the submission of an Environmental Impact Report (EIR) by the company and ending
with the issuance of an Environmental Impact Statement (EIS) by a public authority®. Once the com-
pany submits the report, a public participation instance is open'™. After this instance, the provincial
Mining Secretariat through the Provincial Directorate of Mining Environmental Management (PDMEM)
assesses the report, taking into account the concerns and observations made during the hearings,
and makes an Environmental Impact Statement (EIS) approving (or not) the project. This sequence is
repeated along the mining project life cycle, before and during exploration, exploitation and closure
stages. Besides, the EIS must be updated every two years at most'.

This 4-step process is repeated many times along the mining life cycle, since it is mandatory in
every stage, from exploration to exploitation. Public participation instances (PPI) must be conducted
before acquiring an exploration permit and an exploitation permit, and also during the exploration and
exploitation stages, given that the Environmental Impact Statement (EIS) must be updated every two
years at most. In the closing stage, public participation is not specifically regulated, although consul-
tation is required as an element of the closure plan regarding the community engagement chapter.
The way in which those instances are carried out depends on the Closure Plan of each company,
which must be approved by the enforcement authority before beginning with the exploitation stage.

Step by step: the Environmental Impact Assessment procedure

#1. Environmental Impact Report (EIR). The project's proponent submits an Environmental
Impact Report (EIR) in order to obtain an exploration/exploitation permit. According to the General
Environmental Law (N° 25.675), the report must contain, at least: (i) a detailed description of the work
or activity project; (i) an identification of the potential consequences over the environmental and (i) a
series of actions to mitigate the negative effects of the project’

According to the national Environmental Protection Law for Mining Activity (N° 24.585) the report must
also include: (iv) the location and an environmental description of the area of influence; (v) an identifi-
cation of potential modifications to soil, water, atmosphere, flora and fauna, relief and socio-cultural
environment; (vi) measures for prevention, mitigation, rehabilitation, restoration or recomposition of
the altered environment, as appropriate; (vi) methods to be employed along the operations™ 4,

Additionally, according to the Resolution N° 74/2010 (Undersecretariat of Environment), the report
must include: (viii) baseline data collection; (ix) qualitative and quantitative analysis of the main
impacts, considering (a) positive and negative impacts (b) direct and indirect impacts; (c) short,
medium and long term effects; (d) concentrated or expanded effects; and (e) cumulative or synergic
impacts, among others. It is worth noting that the company must estimate the impacts by specifying
types and quantities of wastes and emissions in every mining stage, as well as their management
and final destination. Also, the mining company must (x) propose alternative projects; (xi) describe
preventive and mitigation actions; and elaborate (xii) contingency plans for risky activities and a (xiii)
monitoring programme’®.

The Regulatory Provision N° 3/2021, dictated by the Provincial Directorate of Mining Environmental
Management (PDMEM), states that the EIR must include the active participation of the community
during the preparation process. Although this participation must include involvement in the work,
surveys, monitoring, environmental baselines and other activities carried out by the company, it does

9 Art. 7 of national Law N° 24.585 and arts. 19 and 27 of Resolution N° 74/2010 (Undersecretariat of Environment).

10 Arts. 19 to 21 of national Law N° 25.675.

11 Art. 11 of national Law N° 24.585.

12 Art. 13 of Law N° 25.675.

13 Arts.8and 17 of Law N° 24.585.

14 For specific thematic aspects such as protected areas, water resource management, waste, insurance, mine closure, among others,
see Catamarca mining legislation on the .

15 The administrative filing requirements are developed in Resolution 81/11 (SEM).


https://legislacionminera.catamarca.gob.ar/legislacion/busqueda_legislacion/search
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not establish any sanction for not fulfilling this requirement’®. Public participation instances will be
described in detail in the next chapter.

Once the company completes its assessment and report, they submit it to the enforcement authority,
which is going to assess the report after holding a public hearing.

#2. A public information period. The project progresses to public hearings. Although holding a public
hearing is mandatory, its results are non-binding. The process begins with a public consultation call
from public officers and lasts 30 days at most. The company must present a summary of the EIR in
a simple language, which is shared with the people who are going to participate in the hearing'. The
process includes two main components: (i) the preparatory stage, which includes informative meet-
ings on technical issues, and (i) the public hearing’.

The area of influence of a project is divided into three categories: (i) direct area of influence; (i) primary
indirect area of influence; and (jii) secondary indirect area of influence. Each group receives a different
approach regarding access to information and ways of participating’®. This will be further developed
in the Public participation chapter.

#3. The public hearing. Public hearings may be held in person or virtually. That decision depends
on the enforcement authority. The agenda to be discussed at the public hearing shall be prepared,
notified and added 48 hours prior to the public hearing. The agenda shall contain the proceedings to
be carried out during the public hearing and the list and the order in which the registered participants
will make their presentations.

All the consultations, doubts, opinions, perceptions, observations and/or contributions collected dur-
ing the hearing must be recorded, taken into account and analyzed prior to the Environmental Impact
Statement by the PDMEM. The hearing will be presided by the head of the PDMEM or whoever is
appointed by that authority and conducted by a moderator?.

The ones who have a "direct interest” in the project are eligible to participate in the hearing?". It is impor-
tant to note that these hearings are different from Free, Prior and Informed Consultation (FPIC), which
is specifically directed to indigenous peoples. With respect to the indigenous communities, the way in
which the FPIC shall be conducted will be the result of a culturally-adapted consensus process?2.

#4. The Environmental Impact Statement. After the public hearing, the local enforcement authority
makes a decision over the project. The Environmental Impact Statement (EIS) determines whether the
project is approved and under which conditions?3. By this statement, the company is committed to
implement an environmental management plan in order to address the environmental impacts identi-
fied during the assessment procedures?.

#5. The Environmental Impact Statement renewal. The company must get a new Environmental
Impact Statement every two years at most, by updating the Environmental Impact Report. The whole
process is repeated, including the public hearing?.

16 Art. 8 of Regulatory Provision N° 3/2021 (PDMEM)

17 The EIAR, a summary document of the works to be carried out, and the phases and schedule (place, date and time) of the prepa-
ratory or instructive stage must be disseminated by mass media. The EIAR can be also requested through the web. Art. 3 of provincial
Provision N° 3/2021 (PDMEM,).

18 Art. 4 of provincial Provision N° 3/2021 (PDMEM).

19 Art. 2 of provincial Provision N° 3/2021 (PDMEM).

20 Art. 5 of provincial Provision N° 3/2021 (PDMEM).

21 Art. 5 of provincial Provision N° 3/2021 (PDMEM).

22 Art. 6 of provincial Provision N° 3/2021 (PDMEM).

23 Art. 9 of national Law N° 24.585.

24 Art. 13 of national Law N° 24.585.

25 Art. 11 of national Law N° 24.585 regarding EIA and art. 1 of provincial Provision N° 3/2021 (PDMEM). regarding public hearings.
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Public participation

As in the case of EIA, the legal framework of public participation in decision-making over a mining pro-
jectis the result of a set of laws from different levels of government. At the national level, the
, ratified by Argentina and integrated into its domestic law by Law N° 27.566, establishes many
obligations for the signatory party regarding environmental issues. These obligations include guarantee-
ing public access to environmental information, ensuring public participation in an open and inclusive
manner in environmental decision-making processes, and providing assistance to make requests and
obtain answers vulnerable groups, as well as ensuring public participation in reviews, reexaminations or
updates related to projects and activities, and in other environmental authorization processes that have
or may have a significant impact on the environment?®. In addition, the national
requires that a public consultation process must be guaranteed before approving any
project that may produce negative and significant effects on the environment?’. This law specially estab-
lishes the duty of ensuring civil society participation in environmental assessment procedures?®,

At the subnational level, the Resolution N° 330/2016, dictated by the provincial Secretariat of Mining,
approved the implementation of participatory monitoring and control, public consultation, discussion
spaces, training of environmental inspectors, water monitoring, training and participatory workshops,
and public diffusion campaigns?®. And it assigned to the PDMEM the power to regulate in more detail
and implement those public participation instances®. Then, the PDMEM, by Provision N° 3/2021, estab-
lished some guidelines to implement public consultation and regulate the participation of citizens in
decision-making over environmental issues®'. According to this regulation, public consultation must be
carried out before Environmental Impact Statement (EIS)*2 issuance and also before Mine Closure Plan
approval. The enforcement authority is allowed to call for public consultation in any other instance of the
mining project when necessary®3.

As far as the provision of information is concerned, the area of influence of the project determines
the extent of the efforts to be made by the State. For the area of direct influence, the EIAR must be
delivered to the members of the communities; for the area of indirect influence, the EIAR will be made
available at the Environmental Mining Control Centres. For the area of secondary indirect influence, a
copy of the EIR will be made available for consultation at the offices of the Provincial Directorate of Mining
Environmental Management (PDMEM) and through electronic means®,

As mentioned before, public hearings and consultations are non-binding. This means that although
it is mandatory to make a public hearing, it is not mandatory to follow its resulting recommenda-
tions?®. However, if State authorities adopt a decision that is contrary to the opinions expressed in the
public hearing, they must justify their decision in the administrative act they must issue with the deci-
sion. Otherwise, such a decision may be contested®® In terms of participation, people who have a direct
interest in the project under assessment are eligible to participate®. Public hearings process must be
conducted by the provincial local State, who is in charge of making the call to participate, conducting

26 Arts. 5and 7 of the Escazu Agreement.

27 Arts. 19 and 20 of the National General Environmental Law N° 25.675.

28 Art. 21 of the National General Environmental Law N° 25.675.

29 Art. 1 of provincial Resolution N° 330/2016 (Secretariat of Mining).

30 Art. 2 of provincial Resolution N° 330/2016 (Secretariat of Mining).

31 The regulation refers to the “process of Consult and Public Hearing" as one integral procedure. Particularly, it indicates that the call
for the opening of the Public Consultation process will end at the Public Hearing.This differs from general regulations, where, in principle,
consultation and hearing are different formats that public participation bodies can adopt.

32 The Environmental Impact Statement is the official act whereby the government expresses the decision related to environmental
aspects of a proposed project.

33 Art. 1 of provincial Provision N° 3/2021 (PDMEM).

34 Art. 2 of provincial Provision N° 3/2021 (PDMEM).

35 Art. 2 of provincial Provision N° 3/2021 (PDMEM).

36 Art. 13 of provincial Provision N° 3/2021 (PDMEM).

37 Art. 5 of provincial Provision N° 3/2021 (PDMEM).


https://www.argentina.gob.ar/interior/ambiente/acuerdo-de-escazu
https://www.argentina.gob.ar/interior/ambiente/acuerdo-de-escazu
https://www.argentina.gob.ar/normativa/nacional/ley-25675-79980/texto
https://www.argentina.gob.ar/normativa/nacional/ley-25675-79980/texto

18 Fundar

Er‘;emine the hearings and making a decision about the project®®. Regarding the source of accountability, local
legal authorities of relevant executive agencies are held accountable by the Judicial Power, the State

framework

branch that is in charge of controlling whether administrative legal procedures have been complied.

Challenging lithium licenses - The case of Salinas Grandes and the Supreme Court as an
intermediate source of accountability at the request of local communities

The Guayatayoc-Salinas Grandes Basin is a territory located at an altitude of 3,500 meters
above sea level, politically divided between the departments of Tumbaya and Cochinoca in
Jujuy and La Poma and Los Andes in Salta. In cultural, environmental and social terms, how-
ever, this basin constitutes a single territorial unit inhabited by approximately 7,000 people
grouped in 33 indigenous communities. These communities make a living through pastoral-
ism and small-scale agriculture. In the last two decades, communities on the Jujuy side of the
basin have diversified their income from salt mining and tourism.

The conflict around the projects to be developed in the basin has been characterized as a
manifestation of "preventive resistance". The peculiarity of this process is the self-organi-
zation of the 33 communities that, after becoming aware of the the mining activities in this
territory, promoted an organizational process by means of the formation of a "Board of
Indigenous Communities of the Salinas Grandes and Laguna de Guayatayoc Basin for the
defense of the territory" (hereafter “Board of Indigenous Communities").

In 2010, the 33 communities filed a lawsuit with the Argentine Supreme Court for non-compli-
ance with the obligation to consult on lithium projects, and demanded the effective implemen-
tation of Free, Prior and Informed Consultation®. In 2013, the Supreme Court declared itself
incompetent to hear the case and the Board of Indigenous Communities filed the case with the
Inter-American Court of Human Rights (ICHR). In addition, the communities prepared a docu-
ment titled "Kachi Yupi - Footprints of the salt, Free and Informed Prior Consultation Procedure
for the Indigenous Communities of the Salinas Grandes and Laguna de Guayatayoc", which is
a self developed protocol to be used as an instrument of consultation.

Box 1

This protocol was never approved by the provincial government, and in 2019, the Kolla and
Atacama indigenous communities of the Salinas Grandes and Laguna de Guayatayoc territo-
ries and the Environment and Natural Resources Foundation (FARN) filed an action for envi-
ronmental protection against the provincial governments of Salta and Jujuy and the National
government. They claimed "to prevent the serious and irreversible damage that lithium and
borate mining would cause in the water system...” shared by the two defendant provinces*.

Recently, in March 2023, the National Supreme Court of Justice requested Salta, Jujuy and
the National State to provide information on exploration and/or exploitation permits for lith-
ium and borate in the Salinas Grandes and Laguna de Guayatayoc basin, including informa-
tion on citizen participation and a copy of the environmental environmental aspects of these
authorisations. In this request, the Supreme Court highlights the importance of respecting
the unity of water basins, as well as the pro natura and pro aqua principles.

After ten years, in November 2023, the ICHR decided to hear the case filed by the Board of
Indigenous Communities. This decision comes at a time when projects in the surrounding
area have progressed to varying degrees, with the provincial government playing a key role.
However, the Board of Indigenous Communities have high expectations that the Court will
impose a precautionary measure to stop the new mining pediments.

38 Art. 3,9 and 13 of provincial Provision N° 3/2021 (PDMEM) and art. 1 of provincial Resolution N° 330/2016 (Secretariat of Mining).
39
40


https://www.cevreadaleti.org/print/mineria-de-litio-en-salinas-grandes-argentina
https://farn.org.ar/piden-a-la-corte-suprema-que-se-respete-el-derecho-a-un-ambiente-sano/ 
https://farn.org.ar/piden-a-la-corte-suprema-que-se-respete-el-derecho-a-un-ambiente-sano/ 
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The , issued by the Provincial Directorate of Mining Environmental
Management (PDMEM), also states that the Environmental Impact Report (EIR) must include the
active participation of the community during the preparation process, considering their inclusion in
all work, surveys, monitoring, environmental baselines and other activities carried out by the company
during the preparation of the report. Commmunity participation is not limited to public hearings once
the report has been submitted. The previous stage of report preparation also includes an instance of
community participation. Nonetheless, unlike the obligation of carrying out public hearings, there isn't
any clear sanction for not complying with the obligation to involve the community in the EIR prepara-
tion process, nor is it specifically regulated how these mechanisms are to be implemented*'.

Free, Prior and Informed Consultation

Free, Prior and Informed Consultation with indigenous peoples has been established as a legal right
by ILO Convention 169, which was approved by the National Congress in 1992 ( ) and
then ratified by the Executive Power in 2001. Since that moment, the international agreement has
become part of Argentine domestic law, gaining supralegal status, which means that it has a higher
hierarchy than ordinary laws. It is a National State obligation to ensure participation of indigenous
people in the management of its natural resources, being also a matter of concurrent competences
with the provincial authorities, as the National Constitution stands.

ILO Convention 169 establishes the obligation to consult indigenous peoples, through appropriate
procedures and particularly through their representative institutions, whenever legislative or admin-
istrative measures which may affect them directly are under consideration. This consultation must
be free from coercitive pressures (Free) and prior to the decision regarding the State's decision
(Prior). Besides, indigenous peoples must get enough information about the project to make a deci-
sion (Informed). Then, in order to comply with this duty, appropriate means must be established.
These means should allow affected communities to participate freely in decision-making, to at least
the same extent as other sectors of the population. Argentina has also signed the United Nations
Declaration on the Rights of Indigenous Peoples (UNDRIP) in 2007. The UNDRIP establishes the rights
of indigenous peoples, including their property rights to cultural and ceremonial expression, identity,
language, employment, health, education, and other subjects. In particular, the consultation to indig-
enous peoples is granted by arts. 19, 30, 32, 36 and 28 of the UNDRIP frame.

Although the decision concerns a specific work or project, usually carried out by a private company, the
one in charge of conducting the FPIC process is not the company but the State, who is going to make a
decision about that work or project. And, as in the case of civil society participation, Judicial Power is in
charge of controlling whether FPIC legal rights have been complied with by local public officers.

However, the enforcement of FPIC in Argentina has not been specifically regulated: since its meth-
odology has not been defined yet, the consequences of carrying out the process and not obtaining
consent from communities remain unclear. The Mining Code only refers to the consent of the land-
owner and, unlike public participation, there are no guidelines to integrate FPIC into the EIA processes,
so its implementation varies from one province to another.

Then, although instances of public participation are regulated in detail, the consultation and par-
ticipation of indigenous communities in particular are not specifically addressed. Legislation often
includes vague references, such as "With respect to the indigenous communities, the way in which the
FPIC shall be conducted will be the result of a culturally-adapted consensus process”#? That is the
case of Catamarca: although the regulation indicates that it promotes the consensus of a consultation
protocol with the communities, it does not give any guideline for its development.

41 Art. 8 of Regulatory Provision N° 3/2021 (PDMEM).
42 Art. 6. of Regulatory Provision N° 3/2021 (PDMEM).


https://api-portal.catamarca.gob.ar/media/cms/archivos/DI-2021-01268993-CAT-DPGAMMM_rAmtq91.pdf
https://www.argentina.gob.ar/normativa/nacional/ley-24071-470/texto
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The Initiative for Responsible Mining Assurance

The Initiative for Responsible Mining Assurance (IRMA) is an international private endeavor estab-
lished in 2006 by a collaborative alliance comprising global corporations procuring minerals and
metals for industrial purposes, non-governmental organizations, mining enterprises, impacted com-
munities, and labor associations. The initiative is overseen by a multi-stakeholder consortium, which
governs through a Board of Directors consisting of two representatives from each of six sectors: (i)
mining corporations; (i) manufacturers utilizing mined resources; (i) NGOs; (iv) affected communities;
(v) labor unions; and (vi) investment and financial entities*.

The cornerstone of this private initiative, the IRMA Standard, serves as a comprehensive framework
comprising guidelines and optimal procedures to guide corporate conduct. Designed for adoption by
companies, it aims for universal applicability across diverse forms of large-scale mining and all mined
materials, excluding energy fuels. It uses "independent third-party auditors for credible verification of
achievement"#4,

According to its official website, the Standard for Responsible Mining was developed through a pub-
lic consultation process with different individuals and organizations. It aims at complying with the

for Setting Social and Environmental Standards. The latest version
of the standard - which is currently undergoing a review process - is from 2018 and is intended to
support the achievement of four principles: “Business Integrity”, "Planning and Managing for Positive
Legacies”, "Social Responsibility” ‘and “"Environmental Responsibility”.

IRMA Standards structure

Principle 1—Business Integrity Principle 2—Planning and Managing for Positive

Legacies
Legal Compliance Environmental and Social Impact Assessment and
Community and Stakeholder Engagement Management
Human Rights Due Diligence Free, Prior and Informed Consent (FPIC)
Complaints and Grievance Mechanism and Access | Obtaining Community Support and Delivering
to Remedy Benefit
Revenue and Payments Transparency Resettlement

Emergency Preparedness and Response
Planning and Financing Reclamation and Closure

Principle 3—Social Responsibility Principle 4—Environmental Responsibility
Fair Labor and Terms of Work Waste and Materials Management
Occupational Health and Safety Water Management
Community Health and Safety Air Quality
Mining and Conflict-Affected or High-Risk Areas Noise and Vibration
Security Arrangements Greenhouse Gas Emissions
Cultural Heritage Biodiversity, Ecosystem Services and Protected
Areas
Cyanide

Mercury Management

Source: Authors' elaboration based on IRMA Standard official website.

43 Source:
44 Source:


https://www.isealalliance.org/
https://responsiblemining.net/about/history/
https://responsiblemining.net/about/facts/
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In terms of its assessment process, IRMA uses a “step-by-step approach”: it begins with a company
self-assessment and follows with an independent third-party assessment and public reporting. The
independent auditing consists of desk review and on-site visits, as well as stakeholder engagement
in the assessment process. According to its official website, it is not a dichotomous (pass/fail) cer-
tification system: the standard describes 'best practices' and evaluates to what extent those 'best
practices' have been met”.

There are four achievement levels in the IRMA system (IRMA Transparency, IRMA 50, IRMA 75 and
IRMA 100) that reflect different degrees of performance*. Independent assessment results are valid
for 3 years from the date the audit report is finalized. After that, the assessment cycle begins again.

The Environmental and Social Impact Assessment

Location and Scope

Environmental and Social Impact Assessment is regulated in Chapter 2.1: Environmental and
Social Impact Assessment and Management, included in the more general chapter “Planning and
Managing for Positive Legacies"’. The particular aspects of environmental management?*® are
regulated in Chapter 4: Environmental Responsibility. In order to get the certification, IRMA mandates
that the company must conduct an Environmental and Social Impact Assessment. The resulting
Environmental and Social Impact Report, which documents the identification of the whole process, is
then assessed by independent auditors.

Provisions for Potential Overlap with national laws

IRMA acknowledges that ESIAs are often mandated by host country regulatory agencies. For IRMA's
purposes, existing mines that did not carry out an ESIA prior to the mine development will not be
expected to subsequently carry out such an assessment. But they will be expected to demonstrate
that an environmental and social management plan (or its equivalent) and monitoring programs are in
place to detect impacts*.

Requirements

According to IRMA, the objective of the EIA is to proactively anticipate and assess environmental and
social impacts; manage them in accordance with the mitigation hierarchy; and monitor and adapt
environmental and social management systems in a manner that protects affected communities,
workers and the environment throughout the entire mine life cycle. The evaluation must include an
assessment of environmental and social risks and impacts, and it must be completed “prior to the
commencement of any site-disturbing operations associated with the project”°. The ESIA shall be
carried out in accordance with publicly available, documented procedures.

The process consists of a series of steps, starting with a public announcement from the operating
company and ending with the implementation of an Environmental and Social Impact Monitoring.

45 Source: .
46 For more detailed information and the assessment process and IRMA achievement levels, you can read the

47 Source: .

48 Such as waste and materials management, water management, air quality, noise and vibration, greenhouse gas emissions, biodiver-
sity, ecosystem services and protected areas.

49 Source:

50 Requirement 2.1.1.1.


https://responsiblemining.net/what-we-do/assessment/#independent-assessment
https://responsiblemining.net/resources/#independent-3rd-party-assessment
https://responsiblemining.net/resources/#independent-3rd-party-assessment
https://responsiblemining.net/resources/#full-documentation-and-guidance
https://responsiblemining.net/resources/#full-documentation-and-guidance
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14# Provision of Preliminary Information. Prior to the implementation of the ESIA process the oper-
ating company shall ensure that there has been a wide public announcement of the project proposal
and the associated ESIA process, and that reasonable and culturally appropriate efforts have been
made to inform potentially affected and interested stakeholders about the proposed project®’.

The report must include: (i) a general description of the proposed project (including details on the
proposed location, and nature and duration of the project and related activities); (i) the preliminary
identification of potential significant environmental and social impacts, and proposed actions to mit-
igate any negative impacts and (iii) a description of the main steps of the ESIA process that will be
carried out, the estimated timeline and the range of opportunities for stakeholder participation in the
process®?.

2# Scoping. The company must carry out a scoping process to identify all potentially significant
social and environmental impacts of the mining project to be assessed in the ESIA, including (i) social
impacts and environmental impacts during all stages of the project life cycle, from pre-construction
through post-closure; (i) direct, indirect and cumulative impacts; and (iii) potential impacts of extreme
events. During scoping, the operating company shall identify stakeholders and rights holders who
may be interested in and/or affected by the proposed project®.

3# ESIA Data Collection. Baseline data describing the prevailing environmental, social, economic and
political environment shall be collected at an appropriate level of detail to allow the assessment of the
potential impacts of the proposed mining project®.

4# ESIA Impact Analysis. The operating company must: a) predict in greater detail the characteristics
of the potentially significant environmental and social impacts identified during scoping; b) determine
the significance of the predicted impacts; ¢) evaluate options to mitigate predicted significant adverse
impacts in line with the mitigation hierarchy, prioritizing the avoidance of impacts through consider-
ation of alternative project designs; and d) determine the relative importance of residual impacts (i.e.,
impacts that cannot be mitigated) and whether significant residual adverse impacts can be addressed
to the satisfaction of affected or relevant stakeholders®®.

5# ESIA Report. The operating company shall prepare an ESIA report that includes, at minimum: (i) a
description of the proposed mining project; (ii) detailed description of the direct, indirect and cumu-
lative impacts likely to result from the project, and identification of significant adverse impacts; (i) a
description of the alternatives considered to avoid and mitigate significant adverse impacts in line
with the mitigation hierarchy, and the recommended measures to avoid or mitigate those impacts;
and (iv) a review of the public consultation process, the views and concerns expressed by stakehold-
ers and how the concerns were taken into account®s,

6# Environmental and Social Management System (ESMS). The operating company must develop
and maintain a system to manage environmental and social risks and impacts throughout the life of
the mine. The plan must, at minimum: (i) outline the specific mitigation actions that will be carried out
to address significant environmental and social impacts identified during and subsequent to the ESIA
process; (ii) assign personnel responsible for implementation of various elements of the plan; and
(iii) include estimates for the resources needed to implement the plan. It shall be implemented, and
revised or updated as necessary based on monitoring results or other information®’.

51 Requirement 2.1.2.1.
52 Requirement 2.1.2.2.
53 Requirements 2.1.3.1t0 2.1.3.4.
54 Requirement 2.1.4.1.
55 Requirement 2.5.1.1.
56 Requirement 2.1.6.1.
57 Requirements 2.1.7.1t0 2.1.7.3.
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7# Environmental and Social Impact Monitoring. As part of the ESMS, the company must establish
a program to monitor: the environmental and social impacts identified during or after the ESIA pro-
cess and the effectiveness of mitigation measures implemented to address environmental and social
impacts. If requested by relevant stakeholders, the company must facilitate the independent moni-
toring of key impact indicators "where this would not interfere with the safe operation of the project”®.

Community and stakeholder engagement

Location and scope

Community engagement® is regulated in Chapter 1.2: Community and stakeholder engagement,
included in the more general chapter "Business Integrity”. New mines applying for IRMA's certification
must meet this chapter requirements. Existing mines seeking certification will be required to meet
all requirements in Chapter 1.2, with the exception of the requirement in 1.2.2.1%° that engagement
begins prior to or early in the development phase of the mining project. For some existing mines, this
may not have occurred. Those mines will have to demonstrate that they currently engage with stake-
holders on an ongoing basis.

The stakeholder consultation is also treated on Chapter 2.1: Environmental and Social Impact
Assessment and Management in the context of Consultation and Participation in ESIA and
Environmental and Social Monitoring®'.

Overlap with national laws

There is no reference in the standards to the potential overlap of these engagement processes and
the ones taking place in the context of state public participation instances.

Requirements

1# Planning and Designing Stakeholder Engagement Processes. First, the operating company
must plan and design stakeholder engagement processes. This includes identification and analysis of
the range of groups and individuals, including community members, rights holders and others (here-
after collectively referred to as "stakeholders”) who may be affected by or interested in the company's
mining-related activities®.

2# Engagement Processes. Stakeholder engagement must begin prior to or during mine planning,
and be ongoing throughout the life of the mine®. The operating company must foster two-way dia-
logue and meaningful engagement with stakeholders by providing relevant information to stakehold-
ers in a timely manner; including participation by site management and subject-matter experts when
addressing concerns of significance to stakeholders; engaging in a manner that is respectful, and
free from manipulation, interference, coercion or intimidation; soliciting feedback from stakeholders
onissues relevant to them; and providing stakeholders with feedback on how the company has taken
their input into account®4.

58 Requirements 2.1.8.1t02.1.8.3.

59 See Conceptual framework note.

60 Requirement 1.2.1.1. stands that the operating company shall undertake identification and analysis of the range of groups and indivi-
duals, including community members, rights holders and others (hereafter collectively referred to as “stakeholders”) who may be affected
by or interested in the company's mining-related activities.

61 Requirement 2.1.9

62 Requirement 1.2.1.1.

63 Requirement 1.2.2.1.

64 Requirement 1.2.2.2.
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When stakeholder engagement processes depend substantially on community representatives, the
operating company must demonstrate that efforts have been made to confirm whether or not such
persons represent the views and interests of affected community members and can be relied upon
to faithfully communicate relevant information to them. If this is not the case, the operating com-
pany shall undertake additional engagement processes to enable more meaningful participation by
and information sharing with the broader community®®. The operating company must document the
engagement processes, including, at minimum, names of participants, and input received from and
company feedback provided to stakeholders®®.

To provide stakeholder oversight, the operating company must collaborate with stakeholders, includ-
ing representatives from affected communities, to design and form stakeholder engagement mecha-
nism(s) such as a permanent advisory committee or committees dedicated to specific issues®’.

3# Strengthening Capacity. Regarding the actual capacities to participate, the company must offer
to collaborate with stakeholders from affected communities to assess their capacity to effectively
engage in consultations, studies, assessments, and the development of mitigation, monitoring and
community development strategies. Where capacity gaps are identified, the company must offer
appropriate assistance to facilitate effective stakeholder engagement.

4# Communications and Access to Information. The information that relates to the mine's perfor-
mance against the IRMA Standard must be made available to relevant stakeholders upon request.
Communications must be carried out and information must be provided to stakeholders in a timely
manner, and must be in formats and languages that are culturally appropriate and accessible to affected
communities and stakeholders. If requests for information are not met in full, or in a timely manner, the
company must provide stakeholders with a written justification for why it has withheld information.

Free, Prior and Informed Consent

Location and scope

Free, Prior and Informed Consent is regulated in Chapter 2.2: Free, Prior and Informed Consent, which
is into the more general chapter “Planning and Managing for Positive Legacies”.

As regards when and to whom this chapter requirements are applicable, the standard states that
the company may provide evidence that this chapter is not relevant if it can prove that there are no
indigenous peoples whose legal or customary rights or interests may be affected by the company's
exploration or mining activities, or potential mine expansions. At existing mines, where FPIC was not
obtained in the past, operating companies will be expected to demonstrate that they are operating
in @ manner that seeks to achieve the objectives of this chapter®®. It also dictates that both new and
existing mines must obtain the free, prior and informed consent of indigenous peoples if there are
proposed changes to a company's plans or activities that may significantly change the nature or
degree of an existing impact, or result in additional impacts on indigenous peoples' rights, lands, ter-
ritories, resources, properties, livelihoods, cultures or religions.

65 Requirement 1.2.2.5.

66 Requirement 1.2.2.6.

67 Requirement 1.2.2.3.

68 For example, companies may demonstrate that they have the free, informed consent of indigenous peoples for current operations
by providing evidence of signed or otherwise verified agreements, or, in the absence of agreements, demonstrate that they have a pro-
cess in place to respond to past and present community concerns and to remedy and/or compensate for past impacts on indigenous
peoples' rights and interests. In alignment with this chapter, such processes should have been agreed to by indigenous peoples and
evidence should be provided that agreements are being fully implemented by the companies.
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Provisions for Potential Overlap with national laws

IRMA foresees possible overlappings between the standard and public regulations, stating that the
State "always holds the primary duty to protect indigenous peoples’ rights” but pointing out that in
the absence of national laws, or in the exercise of their right to self-determination, some indigenous
peoples "may wish to engage with companies without State involvement”.

According to the standard, if national FPIC laws exist, companies must abide by those laws. Where
a host government has established an existing legislative framework that requires or enables agree-
ments between mining companies and indigenous communities, it may not be necessary for com-
panies to run a parallel FPIC process based on the requirements of this chapter. It would, however,
be necessary for companies to demonstrate to IRMA auditors that the process whereby the agree-
ment was reached conformed with or exceeded IRMA FPIC requirements and met the general
intent of this chapter.

Requirements

1# Verify official consultation process. The first requirement for the company is to verify whether
the host government has conducted an adequate consultation process aimed at obtaining indige-
nous peoples' informed consent prior to granting access to mineral resources. If that did not hap-
pen, the company must elaborate a justification for proceeding with a project if the State failed
to fulfill its consultation and/or consent duties®.

2# Design and carry out the consultation. The company must obtain the free, prior and informed
consent in order to get the IRMA certification implies that carrying out the consultation is not enough.
The result of that consultation is just as important. New mines shall not be certified by IRMA unless
they have obtained the free, prior and informed consent (FPIC) of potentially affected indigenous
peoples’.

3# FPIC Scoping. Regarding consultation process design, the standard says that the company
must (a) identify indigenous peoples that own, occupy or otherwise use land, territories or resources
that may be affected by the mining project and (b) disclose to indigenous peoples, in a culturally
appropriate manner, the preliminary project concepts and/or proposed activities, and the indigenous
peoples' right to FPIC™".

Then, among other things, it must identify the appropriate means of engagement for each group of indig-
enous peoples (e.g., tribe, nation, population) and if there are capacity issues that may prevent full and
informed participation of indigenous peoples. In this case, the company shall provide funding or facilitate
other means to enable indigenous peoples to address capacity issues in their preferred manner’?,

4# Determine FPIC processes. If the potentially affected indigenous peoples have an FPIC protocol
in place or under development, the operating company shall abide by it unless changes are agreed
to by the indigenous peoples’ group(s). Otherwise, the operating company shall jointly develop and
document, in a manner agreed to by indigenous peoples’ representatives, the FPIC process or pro-
cesses to be followed?’s.

69 Requirement2.2.2.1.

70 Requirement 2.2.2.2. According to the requirement 2.2.2.4, "if indigenous peoples' representatives clearly communicate, at any point
during engagement with the operating company, that they do not wish to proceed with FPIC-related discussions, the company shall
recognize that it does not have consent, and shall cease to pursue any proposed activities affecting the rights or interests of the indi-
genous peoples. The company may approach indigenous peoples to renew discussions only if agreed to by the indigenous peoples’
representatives”.

71 Requirement 2.2.3.1.

72 Requirement 2.2.3.2.

73 Requirement 2.2.4.2.
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5# Implement the FPIC process. Besides, the company must document in a manner agreed upon by
the indigenous peoples, the FPIC process that was followed. Then, it shall publicly report, in a manner
agreed to by the indigenous peoples, on the FPIC process that was followed and its outcome’. In
case of obtaining the consent of the indigenous peoples, an agreement outlining the terms and con-
ditions shall be signed or otherwise validated by the operating company and the representative(s) of
the indigenous peoples. In case of failure to obtain the consent, the company does not get the IRMA
certification’.

6# Implementation and ongoing engagement. Once the agreement is celebrated, the company
must collaborate with indigenous peoples to monitor its implementation, and document the status
of the commitments made in the agreement. IRMA requires that the engagement with indigenous
peoples continues throughout all stages of the mining project’®.

Towards Sustainable Mining - Socializing standards from Canada to Argentina

Towards Sustainable Mining (TSM) is a sustainability program established in 2004.
TSM's performance protocols focus on three core areas: Communities and People,
Environmental Stewardship and Energy Efficiency. Each protocol is made up of a set of
indicators that help mining facilities measure and publicly report on the quality of their
management systems and their performance in key areas of mining activity.

TSM includes ongoing consultation with national Community of Interest (COI) Advisory
Panels, independent, multi stakeholder groups of 12 to 15 individuals from Indigenous
groups, communities where the industry is active, environmental and social NGOs, and
labor and financial organizations. The advisory body is responsible for advising on all
aspects of the TSM program, including reviews of all TSM protocols and requirements
and plays an important role in the external verification of companies' TSM performance.

Each year, facilities must assess and publish their performance against the performance
indicators outlined in the TSM Protocols. These results are externally verified every three
years, and accompanied by a letter of assurance from the company’s CEO. All of these
reports and documents are published on the websites of participating members who are
actively reporting on the program. The TMS programme establishes an external verifica-
tion process from the fourth year of implementation for each programme?’.

Mining association in Canada has their TSM Performance reports publicly available and
the Argentine Mining Chamber has also joined the programme. Within this framework, the
Association signed agreements with CEMA (Chamber of Environmental Entrepreneurs),
AIDIS (Argentinean Association of Sanitary Engineering and Environmental Sciences),
CIMA (Centre for Applied Municipal Research) and drafted and reviewed best practice
guidelines on biodiversity, water management and mine closure. Reports on five projects,
including one lithium project - Centenario Ratones, owned by Eramine Sudamerica S.A -,
are currently available.

74

75
76
77

Requirements 2.2.5.1 and 2.2.5.3.
Requirement 2.2.6.1.
Requirements 2.2.7.1 and 2.2.7.2.
Source: .


https://mining.ca/towards-sustainable-mining/
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Comparing public regulation and transnational
standards: how are IRMA and public regulation
converging or diverging on sources, targets and
substance of accountability?

Environmental Impact Assessment

When comparing the Initiative for a Responsible Mining Assurance with Catamarca’s law, we see both
convergences and divergences, contingent upon the aspect of accountability under scrutiny. The
target of accountability pertains to who is responsible and being held accountable, while the source
of accountability denotes to whom this responsibility is owed and who holds others accountable.
Meanwhile, the substance of accountability delves into what exactly is being accounted for and what
obligations are in place (Kramarz and Park, 2019), and the sanctions refer to the consequences of non
complying with the established requirements.

When comparing the targets of accountability, we see that public regulations and the private stand-
ards tend to (partially) converge: both sets of rules require mining companies to account for similar
themes in order to operate. As it was expected due to the nature of both types of rules, sources of
accountability diverge: when mining companies follow IRMA's rules, they are subject to independent
auditors’ control, whereas when they follow public rules, they are subject to State’s control. Besides,
according to the public regulations, some actions must not be done by the company but by public
officers, who are accountable to the Judicial Power.

Therefore, while both sets of rules (private and public) converge on the actor in charge of drafting the
Environmental Impact Report, they diverge on the actor in charge of assessing the report. They both
establish a double-check system, foreseeing complaints mechanisms, although -as expected- they
differ on the actor in charge of solving the complaint. Regarding public regulations, the local State
assesses the EIR submitted by the mining company and, then, the Judicial Power, in a case of a judi-
cial claim, controls whether all the procedural conditions have been met, setting “an assessment
of the assessment”. IRMA Standard establishes a stakeholder complaints process, where the IRMA
Secretariat is the first instance in charge of solving the complaints. Finally, private and public regula-
tions differ on their ultimate source of accountability: public regulations are intended to make mining
companies accountable to the citizens, while private regulations are intended to make mining com-
panies accountable to the shareholders.
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Comparison of sources and targets of accountability regulating Environmental
Impact Assessment’®: IRMA Standard and public regulations.

Accountability dimension IRMA Standard Public regulations
Elaboration of the report The mining company The mining company
Assessment of the report Independent auditors The local State (PDMEM)
Intervention in case of complaints IRMA Secretariat Judicial Power

Ultimate source of accountability Shareholders Citizens

Sources: Author's own elaboration based on (1) National Law Number 25.675; (2) National Law Number 24.585; (3) Provincial Resolution
Number 74/2010; (4) IRMA (Chapter 1.1: Legal Compliance and Chapter 2.1: Environmental and Social Impact Assessment and Management)

Regarding the substance of accountability, both sets of rules tend to converge in general terms.
Essentially, transnational standards and public regulations establish the same requirements in order
for a mining company to operate, despite some specific differences. The mining company must sub-
mit an Environmental Impact Report identifying significant environmental and social impacts and
measures to mitigate them. Both sets of rules dictate that the Environmental Impact Report must
include () a general description of the proposed project, including details on the proposed location,
and nature and duration of the project and related activities; (ii) the identification of potential signif-
icant environmental impacts and (iii) proposed actions to mitigate any negative impacts. They also
both mandate the establishment of an environmental management system or plan that emerges from
EIA results, as well as the establishment of a monitoring plan, which implies an ongoing assessment
of the environmental impacts identified previously’. And both command to consider indirect and
cumulative impacts -besides direct ones- and social impacts.

In terms of the call to participate in the EIA process, both request a public announcement and a
screening process to call stakeholders and local communities from the area to participate. Then, they
combine an active accountability standard (that requires going out to look for and promote stakehold-
ers involvement), on one side, and a passive accountability standard (which implies making a public
announcement so that stakeholders “come on their own"), on the other side.

Nevertheless, there seems to be some nuanced differences in some points. For instance, IRMA refers
to social impacts, while public regulation refers to socio-cultural and socio-economic impacts®. It can
be interpreted that socio-cultural and socio-economic impacts are just one part of the more general
category “social impacts”, although they are also more precise concepts. On the other hand, public
regulations explicitly request to consider positive and long term effects, besides negative and short
or medium term ones. These are not explicitly requested by IRMA, although they are addressed with a
different focus in Chapter 2.3. Obtaining Community Support and Delivering Benefits.

Regarding transparency and access to information about EIA, whereas IRMA requires that the report
must be submitted "before any site-disturbing activity”, public regulation dictates that it must be sub-
mitted before the beginning of each step of the mining process and during the development of each

78 Requirements stated in all tables apply to new mines. Existing mines are subject to a different application of the IRMA Standard.

79 Inthe case of public regulation, the content of the management plan comes from the Environmental Impact Statement proposed by
the proponent but issued and reviewed by the public authority, while in the case of IRMA it comes from a company initiative.

80 Resolution N°998/14, dictated by the Secretariat of Mining.
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step, every two years at most. It might be interpreted that "before any site-disturbing activity” is more
comprehensive than “before the beginning of each step”. However, it is also a more vague expression:
who decides what is a “site-disturbing activity”? Conversely, public regulation establishes objective
criteria: companies must submit an EIR in order to get exploration and exploration permits and they
must update it every two years at most.

Finally, as it was expected due to the nature of both types of rules, the consequences for non fulfilling
the requirements are quite different. The IRMA's sanction for non fulfilling the EIA procedure is a bad
qualification on IRMA scoring for the project, while the sanction established by the public regulations
is much more serious for the company, given that it does not get an operating permit if the environ-
mental impact statement is not obtained.

Comparison of provisions regulating Environmental Impact Assessment®’: IRMA
Standard and public regulations.

Application stages

Provisions

IRMA Standard

Public regulations

Entry point

Time and conditions of application

"Before any site-dis-
turbing activity associ-

Before each mining
stage begins. It must

Implementation

ated with the project” |be updated every two
(5) years at most (2)
Description of the project Required (5) Required (1)
Direct Required (5) Required (1) (3)
Identification of envi- . . .
ronmental effects Indirect Required (5) Required (4) (3)
Cumulative Required (5) Required (4) (3)

Identification of social impacts

Social (broadly
conceived) (5)

Specifies socio-eco-
nomic (4) and
socio-cultural impacts
2

Propose actions to avoid/prevent/mitigate any

Monitoring
compliance and
sanctions

actions negative impact Required (5) Required (1) (3)
Alternative project design to avoid impacts Required (5) Required (4)
Identify potential for hazardous events Required (5) Required (4)
Monitoring program Required (5) Required (4) (3)

Sanctions for not fulfilling EIA procedure

Impact on company
scoring (5)

The company does not
get operating permit
(1)

Sanctions for noncompliance with EIA
requirements

Impact on company
scoring (5)

Fines/Penalties (4)

Source: Kramarz et al. (2024). References: (1) National Law Number 25.675 (2002); (2) National Law Number 24.585 (1995); National Law
Number 27.566 (Escazu Agreement ratification) (2020) (4) Provincial Resolution Number 74/2010; (5) IRMA (Chapter 1.1 Legal Compliance
and Chapter 2.1: Environmental and Social Impact Assessment and Management)

81 Requirements stated in all tables apply to new mines. Existing mines are subject to a different application of the IRMA Standard.
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Public participation

In relation to public participation, there are some differences in targets and sources, as well as in the
substance of accountability. Unlike IRMA, for public regulation it is not the company, but the State, the
one in charge of guaranteeing civil society participation in decision-making processes about mining
projects. Regarding the source of accountability, clear differences appear: the one in charge of verify-
ing compliance with legal requirements by public officers is the Judicial Power (at the request of citi-
zens), while in the case of IRMA, independent auditors assess compliance to certify the mining project.

Regarding the substance of the accountability (what the company or the State is accountable for),
there are also some important differences. First of all, while public regulations refer to “public partici-
pation instances”, IRMA refers to "community and stakeholder engagement”. This is not just a termi-
nology difference but a conceptual one: public regulation conceives participatory mechanisms as an
opportunity for civil society (in general) to engage in decision-making, whereas IRMA conceives them
as an opportunity for local communities and stakeholders (in particular) to engage in decision-making.
This is a relevant difference regarding the "subjective scope” of both types of participation.

However, as Kramarz et al. (2024) point out, the primary focus of the domestic law seems to be on
consultation, while the primary focus of the IRMA Standard is on engagement”. Despite the vague-
ness of these concepts without explicit definitions, “engagement” might imply a more demanding
provision than "consultation” in the hierarchy of public participation®. Additionally, it is worth noting
that "open” instances to participate provided by national and international legislation (Law N° 27.566
and Escazu Agreement) end up being restricted by the subnational legislation, which states that only
people with a "direct interest” are eligible to participate in the hearings (Provision N° 3/2021). Besides,
unlike the public regulations, IRMA orders an engagement plan. Therefore, the larger subjective scope
of the national domestic law seems to be offset by less strong commitments than IRMA regarding the
substantive grade of engagement and by restricting subnational regulations.

Regarding communities or civil society concerns, IRMA states that the company must (i) record the
observations and (i) give feedback to the stakeholders explaining how those observations were taken
into account. This differs from public regulation, which dictates that the opinions expressed in the
hearings are not mandatory for the State, although it must justify its decision if this is contrary to
the observations made in the hearings. Despite the differences, these are both micro accountability
procedures embedded in a broader accountability process: the company (or the State) must explain
to stakeholders (or community actors) how their concerns were taken into account (or why they have
not). In this case, the source of the accountability are stakeholders (in the case of IRMA) or civil soci-
ety and community actors (in the case of the public law) who have engaged in the mining project or
taken part in the hearings, respectively. At the same time, both the company and the State must prove
-either to independent auditors or ultimately, to the Judicial Power, that they have carried out these
procedures in an appropriate manner.

82 See


https://www.epa.gov/international-cooperation/public-participation-guide-introduction-public-participation
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Comparison of sources and targets of accountability regulating public
participation®: IRMA Standard and public regulations

Accountability dimension IRMA Standard Public regulations
Ensuring public participation The mining company The local State (PDMEM)
Control over procedural conditions Independent auditors The local State (PDMEM)
Intervention in case of complaints IRMA Secretariat Judicial Power

Ultimate source of accountability Shareholders Citizens

Sources: Author's own elaboration based on (1) National Law Number 25.675; (2) National Law Number 24.585; (3) Provincial Provision
Number 3/2021; (4) IRMA (Chapter 1.2: Community and stakeholder engagement)

On the other hand, there is some convergence as well. They both dictate that engagement must be
early and ongoing, ordering the company to establish monitoring committees to control social and
environmental performance. The public regulation states engagement must begin at the EIR elabo-
ration, whereas IRMA states that it must begin at the mine planning stage. They also both mention
several options to promote engagement, such as participatory committees and workshops and dis-
cussion tables, although these are optional mechanisms the company or the enforcement authority
can take. Public regulation establishes just one instance of public participation as mandatory, which
can take the form of a public hearing or a public consultation. While for IRMA, monitoring committees
are the only mandatory mechanism.

Finally, as in the case of EIA and as it was expected due to the nature of both types of rules, the
consequences for non fulfilling the requirements are quite different. The IRMA's sanction for non ful-
filling the stakeholder engagement procedures is a negative impact on scoring for the project, while
the sanction established by the public regulations is much more serious for the company, given that
ultimately if public participation is not fulfilled, the environmental impact statement is not obtained,
therefore, the permit cannot be retrieved.

83 Requirements stated in all tables apply to new mines. Existing mines are subject to a different application of the IRMA Standard.
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Comparison of provisions regulating public participation: IRMA Standard and

public regulations

Ll Provisions IRMA Standard el .

stages regulations
"Prior to or during the When the EIA

Entry point Time and conditions of application 9 reportis being

mine planning” (4) prepared (1)

Ensure early engagement

Required (4) Required (3)

Develop engagement plan

Required (3) Not required

Participation

Implementation Record of public comments Required (4) Required (3)
actions Assistance to vulnerable groups Required (4) Required (2)
Provide information prior to participation Required (4) Required (2) (3)
Report back to community on issues of concern | Required (4) Required (2) (3)
Monitoring Ongoing engagement plan Required (4) Required (3)
compliance and . . . . L .
sanctions Sanctions for non compliance with Public The company does not Decision making

get IRMA's certification (4) |process invalid (1)

Source: Kramarz et al. (2024). References : (1) National Law Number 25.675 (2002); (2) National Law Number 27.566 (Escazu Agreement
ratification) (2020); (3) Provincial Provision Number 3/2021; (4) IRMA (Chapter 1.2: Community and stakeholder engagement).

Free, Prior and Informed Consultation

In relation to FPIC, there are some differences in targets and sources, as well as in the substance of the
accountability. For the public regulations it is not the company but the State the one in charge of carrying
out the consultation to indigenous peoples. In the case of IRMA, the State also holds the primary duty
of conducting the process but the mining company has the duty either to abide by the existing public
regulations or to conduct an FPIC process in the event that there are no such regulations or they are not
sufficient®4. Regarding the source of accountability, clear differences appear: the one in charge of verify-
ing compliance with legal requirements by public officers is the Judicial Power (at the request of citizens),
while in the case of IRMA, independent auditors assess compliance to certify the mining project.

Comparison of sources and targets of accountability regulating Free, Prior and
Informed Consultation®®: IRMA Standard and public regulations

Accountability dimension

IRMA Standard

Public regulations

Carrying out the FPIC

The local State

The mining company (subsidiarily)

The local State

Control over procedural conditions

Independent auditors

The local State

Intervention in case of complaints

IRMA Secretariat

Judicial Power

Ultimate source of accountability

Shareholders

Citizens

Sources: Authors own elaboration based on (1) National Law Number 24.071; (2) IRMA (Chapter 2.2: Free, Prior and Informed Consent).

84 See "Overlap with national laws" when analyzing Free, Prior and Informed Consent in the chapter describing IRMA's provisions.
85 Requirements stated in all tables apply to new mines. Existing mines are subject to a different application of the IRMA Standard.
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Free, Prior and Informed Consent is perhaps the topic in which the transnational standard and the
domestic law diverge the most regarding the substance of accountability. The main difference is that
while IRMA explicitly refers to obtaining indigenous peoples consent, domestic legislation refers to
carrying out the consultation. This conceptual difference has important procedural consequences.
Also, IRMA explicitly states that the mining company will not get the certification if it does not obtain
consent, while in the case of the domestic legislation, the consequences for not obtaining a positive
pronunciation are not clear. As we said, FPIC has not been regulated in detail by the domestic public
law yet. This absence does not only imply uncertainty about the consequences of not obtaining the
consent but also about the specific procedures to be followed in order to carry out the consultation.

IRMA also requires the company to (i) identify potentially affected indigenous peoples, (i) identify
appropriate means to make the consultation and (iii) describe the project in a culturally appropriate
manner. These are domestic law requirements as well. However, it is not clear at all that the State
should also comply with other requirements that IRMA requests to the mining company, such as (iv)
identifying capacity gaps that may interfere with an effective participation by the indigenous peoples;
(v) strengthening capacities to address those gaps; (vi) documenting the process in an agreed man-
ner agreed upon by the indigenous peoples; (vii) engaging indigenous peoples to jointly monitoring
the agreement; and (viii) promoting ongoing engagement all along the mine life cycle.

Comparison of provisions regulating Free, Prior and Informed Consent (FPIC):
IRMA Standard and public regulations

Application stages Provisions IRMA Standard Public regulations

When indigenous peoples’
rights or interests may be
affected by the company'’s
activities (2)

When measures which may
directly affect indigenous
peoples are under
consideration (1)

Time and conditions of

Entry point application

Free Prior and Informed Free Prior and Informed

Interpretation of FPIC

Consent (2) Consultation (1)

Identify appropriate means . .

to make the consultation Required (2) Required (1)
Provide adequate information . )
/description of the project Required (2) Required (1)

Implementation actions

Identify capacity gaps Required (2) Not required
Strengthen capacity to par- . .
ticipate in FPIC Required (2) Not required
Document process in mutu- . .
ally agreed manner Required (2) Not required
Engage indigenous peoples . .

in monitoring the agreement Required (2) Not required
Promote ongoing Required (2) Not required

engagement

Monitoring compliance
and sanctions

Repeat FPIC process if there
are significant changes to the
mining project

Required (2)

Not required

Sanctions for noncompliance
with FPIC conditions

The company does not get
IRMA's certification (2)

Not specified

Sanction for failure to obtain
indigenous peoples’ consent

The company does not get
IRMA's certification (2)

Not specified

Source: Kramarz et al. (2024). Reference: (1) National Law Number 24.071 (1992); (2) IRMA (Chapter 2.2: Free, Prior and Informed Consent)
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Key findings and policy recommendations

The IRMA Standard is not much more comprehensive than public regulations on EIA and public par-
ticipation, although it is clearly more comprehensive on Free, Prior and Informed Consent. Therefore,
it cannot be said that one regulatory framework -either private or public- is more comprehensive as it
depends on the specific accountability mechanism we look at.

Establishing areas of convergence and divergence between public rules and private standards
depends on the topic and the aspect of accountability we pay attention to. The first thing to notice
when comparing both sets of rules is that targets of accountability tend to (partially) converge,
while sources of accountability tend to diverge. Both sets of rules require mining companies to
account for similar actions in order to operate. However, as it was expected due to the nature of
the private standard, when mining companies follow IRMA's rules, they are subject to independent
auditors’ control, whereas when they follow public rules, they are subject to State's control. Besides,
according to the public regulations, some actions must not be done by the company but by public
officers, who are ultimately accountable to the Judicial Power at the request of the citizens empow-
ered with legal rights to claim. These convergences and divergences on targets and sources hold for
the three topics under analysis.

Regarding the substance of accountability, conclusions vary depending on the accountability mech-
anism. Both sets of rules tend to converge on EIA procedures and they share similar EIA requirements
in order for a mining company to operate, despite some specific differences. However, there are some
divergences on public participation: public regulation establishes mandatory specific participation
instances, such as public hearings before issuing any mining permit, whereas IRMA suggests different
participatory mechanisms. Nevertheless, the IRMA Standard establishes a much more comprehen-
sive plan of public participation, by requiring engagement with affected communities all along the
mining process. However, the sanctions for non complying with public participation procedures
are quite different. The IRMA's sanction for non fulfilling the stakeholder engagement procedures is
a negative impact on IRMA scoring for the project, while the sanction established by the public regu-
lations is much more serious for the company, given that it does not get an operating permit.

IRMA certifies to which extent the company has complied with many of the requirements. However, it
does not count with enforcement mechanisms -other than denying certification or qualifying compa-
nies at lower levels of compliance- to shape the company's environmental plan. Conversely, when the
State assesses the Environmental Impact Report, it is empowered to require changes in the compa-
ny's environmental plan, since the State is in charge of approving (or not) the mining project. And if the
EIA report of the mining project is not approved, the company does not get an operating permit. This is
a powerful tool to shape the company's environmental plan and a great difference compared to IRMA.

The biggest gap between public regulation and the standard is on Free, Prior and Informed
Consultation. The main difference is that while IRMA explicitly requires indigenous peoples consent,
the domestic legislation requires only a consultation. Also, IRMA explicitly states that the mining
company will not get the certification if it does not obtain consent, while in the case of the public
regulations the consequences of not carrying out the consultation, as well as of carrying out the
consultation but not obtaining consent, are unclear. While the IRMA Standard states specific require-
ments to be taken into account when consulting indigenous peoples, the public regulation lacks FPIC
specific provisions. This absence does not only imply uncertainty about the specific procedures to
be followed in order to carry out the consultation but also about the consequences of failing to obtain
a positive pronunciation from the indigenous people.

As previous articles have shown, community participation in Argentina (through EIA, public partici-
pation or FPIC) cannot be taken for granted. Tensions and conflicts have emerged to denounce the
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absence of local participation in decision-making. Therefore, some policy guidelines stand out from
these results that can serve as an input for addressing these tensions. First, the Argentine State should
cover the regulatory gaps. It is critical to regulate the Free, Prior and Informed Consultation, granted
by the ILO Convention 169, since the country has never fully regulated this accountability mechanism.
Regulating the FPIC implies establishing national processes that define the specific procedures to be
followed in order to make an appropriate consultation, as well as the consequences for non fulfilling
those procedural conditions and for fulfilling those conditions but not obtaining the indigenous peo-
ples’ consent. Public regulations could emulate private regulations in this regard, taking some provi-
sions such as the requirement of strengthening community capacities by providing them technical
services. This gap may even be addressed by drafting a public regulation that establishes procedural
provisions as a framework for the protocols on how to develop FPIC for each mining project.

Regarding public participation, the country could take initiatives from private regulations to make pub-
lic participation more comprehensive. The Argentine law already establishes meaningful instances of
public participation, given that public hearings must be held in order for a mining company to obtain
an operating permit. However, these instances end up being restricted by eligibility criteria for peo-
ple to participate. We believe that public hearings should be wider, exceeding the accreditation of a
direct interest. Not only the extent of participants is relevant but also the opportunity. Early public
participation allows different perspectives and concerns to be raised in a stage that can influence
future decisions as well as provide legitimacy to the decisions taken and reduce potential conflict.
In that regard, the Argentine State could establish as a mandatory requirement the elaboration of an
engagement plan in early stages in order to give certainty about the development of participation all
along the mining process. Finally, the country should cover enforcement gaps where comprehensive
legal frameworks already exist but which do not seem to be fully enforced, such as the Environmental
Impact Assessment procedures. Although the enforcement aspects were beyond the scope of this
document, there is evidence to suspect that part of the problem lies in the actual enforcement of the
existing regulation (Escosteguy et al., 2022).

Considering the fact that IRMA requires compliance with public legislation, the implementation of
these recommendations could be additionally reinforced by the company goal of fulfilling the verifi-
cation, resulting in a complementary relationship between the two frameworks.

This report contributes to current debates on just energy transition and lithium mining governance
by identifying a not so obvious reality: mining countries from the Global South have developed regu-
lations -not without a series of steps forwards and backwards- to address particular claims that tend
to converge, in terms of substance, with the private standards. They seem to share similar concerns
and develop similar requirements to address them. If that is so, the main problem with lithium mining
governance could come not mainly from regulatory gaps but from enforcement gaps. Future research
may focus on the enforcement aspects of the existing regulations, diving into their actual implemen-
tation on the ground.

Nevertheless, serious consideration must be given to Free, Prior and Informed Consultation legal
frameworks. The comprehensiveness of the IRMA Standard is counterbalanced by its lack of
strong enforcement mechanisms. On the other hand, the State counts with powerful enforcement
mechanisms but has not adopted a comprehensive regulation for Free, Prior and Informed Consent.
Ensuring the FPIC cannot rely exclusively on transnational standards that lack implementation mech-
anisms, nor on public regulations that have such mechanisms but suffer serious regulatory gaps.
The vagueness of the terms and procedures of the public regulation undermine the decision-making
process on lithium projects and threaten representativeness of decisions to be taken on that issue.
Public policy efforts must be oriented towards addressing this critical gap.
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